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1. The complainants in the above compiainis cre aliortees in wWorld One. o
residential project being developad by the respondant no. 1. Tney execuled
aograsments for sale in the yeor 2012 ond paid substantiol amount of money
towards the consideration valus of thelr respective unifs. The have filed these
comploinis alleging several violafions of the provisions of the REeal Estate
[Regulation and Devalopment] Act 2014 (herein-after refemed to as RERA| by

the respondent no, 1 whao is the developer of this project. They have
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demonded penal action against him, revocation of the registrafion and

refund of their money with interest and compensation,

2. The complainants were heard In the presence of the concerned parties on
vorious dates fixed for heaoring. The pariies were oo given adequate time on
their request fo moke arguments and give their written submissions. An

inspection of the project by a government ogency aiso consumed time,

3. The present dispute is essenfiglly between the comploinants ond the
respondent no. 1 [developer]. Ctner respondents are mostly the governmeant
agencies and sancloning authorities fo gront project reloted cpprovals. The
complaints were heard as per lh&m of RERA and also exercising the
powers given to autherity uﬂHﬁr: ecti

Brief facts By — |
4, The respondent rmr 1 I:::unl:hﬁ:! ﬁkﬂlﬁﬁ;j_ w::m:l ﬂpe in 2010 with the
plan to hove 117 s’rcﬁﬁ]n I.Ippﬂf Mm@ﬁiﬂha da'u'almper company also

| ‘} A
obtoined approvals! Ef- iiﬁ;ll'rﬂ ) nmer E@Eﬂd&ﬁ ‘such os Mumbal Fire
S iuﬂ% wuhicipal Corporation of

Brigade, Technical ::nmmfﬁe &i )
Greafer Mumbai [MCGﬂ} ond Enwmnrnanf ﬂapﬂrtment Government of
=tis In the vicinity of the Mumbai

mMoharashtra for the ]:HTJJEET ﬁlﬁ
agirport, it requires the clearance uf..%hl?:.hirpnrr Authority of India fo allow
construction for o height of 501.33% meters Average Mean Sea Level [AMSL)
which is required for 117 sforeys. However, the Airport Authority of Indio [AAl)
gave the height cleoronce for 130.8% metres AMSL in July 2010 which was
revised In appeal to 28429 meters on October 1, 2010, The respondent no. |
represented before the appellate authorities and Govermment of India to get
the height clearance for 501.33% melers. Despite the best of his effors, he
could get No Objection Cerificate ([NOC] from the AAl for 28506 mefres
AMSL in January 2017, He also filed o writ Pefifion before the Hon'ble Delni
High Court and got orders directing the AAl to conduct on ceronautical study
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through the International Civil Aviation Organisation (ICAQ) for this purpose.
All this resuited in o deloy in the project and restriction of the height of

construction to 284.29 meters only,

5. The entire project is being developed in three different phases or fiers as
RERA ollows phaose wise registration of the projects. The first phase of the
project having ground part and from éth to 43 floors got occupancy
cerificate on July 29, 2017 and hence, it wos not registered. The second
phase or tier 2 of the project having 44 to 80" floors was registered under
RERA o5 on ongoing project with registration no. P51700008345 having the
proposed dote of complefion os September 30, 2018. This was recently
extended to September 30, 2012 bysMahaRERA. The units belonging to the
complainants fall in this ’rie,lzfﬂf-ﬁc:ﬂ'ﬁﬂﬂ:::' X

Pleadings by the cdﬂnﬂmpnh -.

7. The cnmplcmnniawaﬂ ihh-n‘: Feﬁrﬁql::ﬂwe flﬂls in m ,pm;ecr in 2012, They
got ollotment letters urjd Icﬂgﬁ {aw"f e c@'&mentn tor sale with

respondent no. 1. The; mﬂere L3 pﬂl#mn‘ls on different floors,

o spacious ¢
ie. 47th 437 and 6ﬁ.'l_rﬁ$pm‘;‘.ﬁm%,adm ﬂ?‘ﬁl’ out possession in the
agreement was Decembar ﬂﬂ%s HDWEE'I-’ET ﬂﬁawndem nol has failed to

complete the project and hond ession of their aportments as

per the agreement.

8. The complainants also pointed out several violotions of MOFA by the
respendent no, 1. The areg of the unit in the agreement was less than that in
the ollotment latter. He had taken on omount that was mare than 20 percent
of the consideration value of their apartments before executing ogreements
for sale in 2012, The draft of the ogreement was never shared with them
before registration, The terms and conditions in the ogreement and

specifications of the project were different fram the ones in the brochure, The
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agreement didn't match with the model agreement under MOFA. Vanious

clauses in the agreement were conirary tc the provisions of MOFA,

2 In view of the above violations the complainants have demanded action
under section 12 of RERA and refund of their money olong with
compensation. They also dlleged violations under Secfion 4, 5, 7, 10, 11, 12, 14

ond 18 of RERA and demond revocation of the project,

10, The complainants also submitted that the respondent no. 1 hod viclated
the height restriction imposed by the AAl and constructed 10 ilegal floors, He

was in the process to construct more ilegal fioors. They demanaged the
verfication by the AAI/MIAL and suitablesaction on the basis of the report.
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11. The complainants aﬂuﬁ@ea that ffe respondent had not uplooded the
required documents wﬁﬂ# registering 1 I*F&pmjec! with MahoRERA and prayed

for oction ogainst) ﬁh‘r for iwdﬁ#?mg -ﬁ-'up prcnwslai'ﬁ ﬂi Section 4. They

T

demanded the revﬁ::ahc.n ol ::haf roject: urﬁ:ier E'E(:ﬂn“ 7 due to these

o 13l x1=2F
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Pleadings by the re:pnm

~#hafl the compiaints were frivolous,

12, The respondent no.l subm
misconceived and disclosed no C{.!I-LIIE'SE! .c:f action. He denied that thot there
was any violation of the provisions of RERA on his part. In the year 2010, he
hod planned to construct the building having 117 floors and prepared the
brochure advertising the same. However, he never claimed to have gof all
approvals necessary for the project. His brochure abka caried o disclaimer
which stated that the plons, specifications, imoages and other details were
only indicative and the Developer/ Owner reserved the right fo change any
or all of thesa in the interest of the project. Moreover. the agreements were
executed with the comploinants subsequently which superseded and

cancelled all previous oral and written agreements. brochures,
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advertisements etc. He ako pointed out that Section 12 can't be applied
retrospectively on the transoctions that transpired before RERA come into

effect,

13. It's wrong fo say thot Section 14 has been violoted becouse fthe
respondent no. 1 didn't change sanctionad plan, layout plan or amenities
with respect to the opartments or the project, There were two plots of land af
the project site which were merged in 2013 resulting in an increase in the fotal
constructed area. However, this had no effect on the structure or areo of the
flat. Furthermore. the respondent no. 1 had the rights to amend and mogify
the plans without making any change in the flat area. Hence there is no
violatian of Sectfion 7 of MOFA. According lo clause 4.1 of the agreement, the
complainants had agreed Mﬂh dmhﬁni&@nm and approvals af the

—

project, .7 |
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14, According to thﬁm:pmdaq&t ‘1 +!-rare: Is no Mr}n of Section 18 of

RERA. Although The;ﬂm'e of t-,pu O me Ei,s’r December 2015, the
date of occupancy @l_ﬁc 2 WS one: ﬂ#w»% These dotes were
subject to further e&deﬁ@mﬂ sl ; el g@r)@nr in accordance with

the provisions of clause Fﬁﬁ-ﬂfm ugreemamw Provisions in clause 12.5
' i on occount of non-avallability

enfitle the owner to further &

of bullding material, torce- majeure, _EE-é:mmlc hardship or delay in getting
approvals. Taking into consideration all these mitigating factors, there is no

delay in the completion of the project.

15. The respondent also submitted that he had to take necessory approvals
cgain in 2012 due to the changes in the plans necessitated by fthe
aomendments in the Developmen! Confrol Regulations (DCRs) by the MTGM.
This immeasurably aoffected the timelines for construction. He also issued
letters dated 20th May 2016 and 19th July 2017 to the camplainants giving

revised timelines for the complefion of the project.
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14. On the ssue of the carpet area. the respondent no 1 has stated that it was
clearty stipulated as 4729 sq. ft. In the allotment letter and the agreement. The
complainants never raised any dispute with respect to the carpet area during

the last six vears,

17. The respondent no. 1 also submitted thot he hod obtained the
occupancy cerfificate on 21st January 2019 and informed the complainant
about the same by its letter dated 2Z2nd February 2017, The provisions of
Section 18 of RERA apply only if the promoter is unable to give possession. He
cited the case of Vinod Kumar Roongta vs Propel Developers Pyt Lid.
decided by MaohaRERA on 146th July 2018 in support of his arguments,

e i

Findings Ry

18, The :‘:nmplmnnnl# hﬁ'lre 5ubn"rﬁed that the r efident no. 1 had not
o - lo} the reglﬂu#ﬁn After heoring the
Hﬁ%ﬁh Trm' written submissions, i
—2 component of his original
project as o EED:::I-::'IE Since RE mﬁ:ﬂﬂ for the phase wise
registrafion of the pmjeéﬁ.lﬁ'ﬁgmiered ﬁw;@fﬁereﬂ 44 to B0 floors. He

i includi %0 commencement cerfificate,
sanctioned layout plan, I|i|gr::’rrnn5.' eﬁtumbmnces. legal title reports ond
other approvals/permissions necessary for the purpose of registration,
MahaRERA granted the registrafion cerificate under Section 5 and also gave
extension under Secfion 4. All the Juplcaded documents are available in
public domain. Hence, vielations of sectians related 1o registration of projact
couldn't be established.

19, The complainants hove also challenged various permissions given by the
gavernment agencies such as MCGM, Fire Brigade, Envirenment Clearance
Committee etc. alleging that these ogencies ignored the height restrictions

!
; dzur-:mq

——



impased by the AAlL However, it was observed that these agencies had given
these permissions subject to the clearance of height by the AAL ManaRERA
can't go info the lssue of due diligence exercised by them while grating
permissions. Moreover, all these permissions had been given before the RERA

come info effect.

Violations of MOFA

20, The complainants have accused the respondent) developer of making
several violations of MOFA particularly while registering the agreement for sale
in 2012, However, they could not explain why they didn't take cny achion by
filing complaints before the competent authorities under MOFA, 1T they fell
that the agreement for sale was different from the model agreement under
MOFA or did not provide TﬁMﬁMﬂﬂﬁ;m were advarfised in the
brochure or promised In:ﬂl:'ahfant letter they sﬁmﬁhue sought legal action
under MOFA rather than keeping silent f_j:i&i:glmmfr 5|:£t.9~lai°s
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21. The complainants wont cafiensfer jon
come Into force on Moy 1,420 12
reproduced below: Teot LAY L™S ia% Lol

included therein, he shall be compensated by the promoter in the manner as
el Lcer i !

22. It is therefore clear thot section 12 can't be applied retrospectively for the
events which had taken ploce before RERA came into effect, Recently,
MahoRERA has given several rulings in which this issue was addressed and
clarified. In the complaints of Rohit Chawla and others vs The Bombay Dyeing
and Manufacturing Company Lid., dated lan 9, 2019, compensation under
7
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Section 12 wos denied on the similar grounds. Simiary, the provisions of
Section 10 or 14 can't apply retrospectively on the agreements registered

under MOFA.
23. Moreover, once the cgreement is registered, the parties are bound by the

terms and condifions of the controct and It is not possible to enforce earlier
documents like letter of allotment or information in the brochure particulardy

after a gap of six years. In clause 28 of the ogreement for sale, the lollowing

provisions also endorse the same

Height restrictions

24, During the hecﬂn@*dn 315h.0ct 2018,

respondent no 1 hnd%ie e hreigh
Authority of India res
Interngtional Aimport Pvt. L'rcF (hlA
height of World One Bullding.

25. Accordingly, MIAL camied out a joint inspection on 28th Novemier 2018 to

verify the height and submitted its report to MohoRERA,. According fo this
report, the height of the building is 284.25 metears AMSL which is within the

permissiole limit of 284,29 meters AM3L given by the AAL Thus the allegations
of the complainants regarding the viclations of the height restriction by the

respondent no | could not be substantiated

24, The compldinants disputed the joint inspection report and alleged thot
the report was not based on facis as the cencemed agency has acted in o
L]
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partisan manner. However, this contention was found fa be unsupported
baseless, The MIAL is o reputed agency having the expertise to conduct
inspection and prapare the lechnical report, As such, there are no reasons fo

doubt the veracity of the report,

Date of completion/ possession

27. According fo the registered agreement for sole, the date of fir ouf
possassion was Dec 31, 2015. However, clouse 12 of the agreement provides
an additional fime of one year for occupancy certificate with possession. In
clouse 12.2, the owner & enfifled to a grace period of one year over and
above these time lines. This effectively fixes the date of final possession as Dec
31, 2017, The respondent no. 1 [W the project with MohoRERA and

. Now, Iﬁms been able fo gel the
réd possession of the flafs

proposed a new date of £

accupancy cerfificate an.mnuuw 21, 201%land offore
fo the complainants. Ihezpmﬂs,qma of Eae.;ntm 18 nfﬂEﬂﬂ. can apply only if the
project is incamplet#ﬂfme pﬂ:ny:f-hif%s I.:I"IIEIDIE to gﬁu possession. This view is
reflected in severol mihgs :::i A '. Hmﬁf ihich panut provisions of this
section were nol u::m::l‘aﬂ M*WF%W““@ uﬁa: the completion/
occupancy cerfificate of thﬁm mmnhs are! Dr Samita and
Amul Rowal vi KeystongaRegitors Pvi. Lid _in complaint no, CCO04/44483
dated July 26, 2018; PrashanfiB: g nd S hers vs AAP Realfers Lid. in
complaint no. CC 004/56686 dated Huv&mbﬂf 26, 2018; and Dr Ashwini
Hifekar & others vs Vihang Enterprises in complainant no. CC 004/56404

dafed Movember 16, 2018,

27. Another impaortant observation in this case is that the compiginants didn't
roise their grievances befora the appropriate forum when they could not get
fit out possession in Dec 2015 to enforce their rights under MOFA or later on
when the project got further delayed. Even when the project was regisierea
under RERA and new timelines wera given by the respondent-promoter, the
complainants showed no urgency to file the complaints. It was only in Oct

2018 that they complaints before MaohaRERA. By that fime. the respondent
9
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nod nearly completed the project spending the entire money given by the
allottees. One of the main objectives of RERA k the complefion of projects
which was not envisaged in MOFA. The Hon'ble Bombay High Court has
noted this in the judgement delivered in the Wnt Pefition Mo 2737 of 2017
Meelkamal Realtors Suburbon Pvi, Lid, VS Union of Indio & Ors, decided on
December & 2017. Allowing the allottees to withdrow and take bock their
money when the project is getling completed con jeopardize the project
defeafing this very objective. RERA has to balance the rights of all
stakeholders and take approprate decisions which are just and fair, and
don't harm the project or adversely affect other home buyers. Since the
developer has already got occupancy cerificate for the flaks belonging to
the complainants, it would bapwm’re and reasonable fo asi he

e o dhe period of delay 1il the

promoter to pay interest {g%'

e of the pmie;:’r I. eq'ﬁ%ﬂn 31¢ December 2017 to

date of occupancy ced
21 January, 2019.

harmoniousty. the "@ﬂ'de e - tmi;ﬁﬁa possession of the
apartments o the complainants: , ance with the agreement along
| . —’H“FE possession at the rate

complainanis. The complainanis are advised to take possesion of their units,

29. Consequently, the complaints stand disposed of,
[
At ga i

(Dr. Vijay Satbir Singh)
Member-1, MahaRERA
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